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CHAPTER 655
HEALTH CARE LIABILITY AND INJURED P ATIENTS AND FAMILIES COMPENSATION

SUBCHAPTERI 655.26 Reports on claims paid.
GENERAL PROVISIONS SUBCHAPTER IV
655.001 Definitions. INJURED RATIENTS AND FAMILIES
655.002 Applicability. : COMPENSATION FUND
655.003 Exemptions for public employees and facilities and volunteers. 655.27 Injured patients and families compensation fund.
655.004 Rule-making authority 655.275 Injured patients and families compensation fund peer review council.
655.005 Health care provider employees. SUBCHAPTER VI
655.006 Remedy.
655.007 Patients’ claims. lish fMED.lA.TION SYSTEM
655.009 Actions against health care providers. 655.42 Estap ishment o mediation system.
655.01 Forms. 655.43 Mediation requirement.
655.013 Attorney fees. 655.44 Request for mediation prior to court action.
655.015 Future medical expenses. 655.445 Request for mediation in conjunction with court action.
655.016 Claim by minor sibling for loss of society and companionship. 655.45 Reports to licensing bodies.
655.017 Limitation on noneconomic damages. 655.455 Notice to health care providers and fund.
655.019 Information needed to set fees. 655.465 Mediation panels; mediation period.
SUBCHAPTER Il 655.54 FI|Ing ft_ae.
INSURANCE PROVISIONS 655.58 Medlatlon procedure.
655.23  Limitations of liability; proof of financial responsibility 655.61  Funding.
655.24 Insurance policy forms. SUBCHAPTER VII
655.245 Insurance policy limitations. MEDIATION FUND
655.25 Availability and efectiveness for health care liability insurance. 655.68 Mediation fund.
Cross Refeences See definitions in s€00.03and628.02 (10m) “Physician" means a medical or osteopathic physician
Cross Refeence: See also cHns 17 Wis. adm. code. licensedunder ch448.
(11) “Principal place of practice” means any of the following:
SUBCHAPTERI (a) The state in which a health care provider furnishes health
careservices to more than 50% of hishar patients in a fiscal
GENERAL PROVISIONS year.
o ) (b) The state in which a health care provider derives more than
655.001 Definitions. In this chapter: 50% of his or her income in a fiscal year from the practice of his
(1) “Board of governors” means the board created under @ her profession.
619.04(3). (12) “Representative”means the personal representative,
(2) “Claimant” meansthe person filing a request for medi spouseparent, guardian, attorney or other legal agéatpatient.
ationunder s655.440r 655.445 (13) “Respondent’means the person allegénl have been

(4) “"Department” means the department of health servicesnegligentin a request for mediation filed under 655.44 or

(6) “Fiscal year” means the period beginning on July 1 arep5.445
i i History: 1975 c. 3779; 1977 c. 265.75; 1977 ¢. 1311977 c. 203.106; Sup.
endlng:)n the” following nge 30. ) . Ct. Orde¥88 Ws. 2d xiii (1979):1979 c. 124185, 355 1983 a. 18%.329 (5) 1085

(7) “Fund” means the injured patients and families compensa34q 1987 a. 27182, 264, 403 1989 a. 1871991 a. 2141993 a. 4731995 a. 27

tion fund under s655.27 ?.)9(12)6 (19)1999 a. 222001 a. 522003 a. 11; 2005 a. 3651; 2007 a. 2(.9121
“ . . » 6) (a).

(7m) “Graduatemedical education program” means a-pro \edical malpractice panels: Theisbbnsin approach. Kravat. 61 MLR 55.
gram approved by the medical examining board that providesa summary of the new statutes governing medical malpractice. Sait@g.
postgraduatenedical education and training for a person wh@ct. 1986. o ) ) .
possesses diploma from a medical or osteopatbiitiege or who - 220 E 8RR oL e Bl o Thecsnein
hasthe equwalent_ education and experience feqlmr_elgn medi _medicalmalpractice act of 1975. 1977 WLR 838. See also: State ex rel. Strykowski
cal school recognized by the Education Commission for Foreigrwilkie, 81 Ws. 2d 491261 N.W2d 434(1978).

Medical Graduates. 655.002  Applicabili (1) M

(7t) “Health care practitioner” means a health carefes : pplicanility. VIANDATORY ~ PARTICIPATION.
sional,as defined in s180.1901 (1m)who is an employee of aFﬁcep_taS_ provided in $55.003 this chapter applies il of the
healthcare provider described in655.002 (1) (d)(e), (em), or Tollowing: _ ) )
(f) and who has the authority to provide health care services thafa) A physician or a nurse anesthetist for whom this state is a
arenot in collaboration with a physician unced41.15 (2) (bpr  Principalplace of practicand who practices his or her profession
underthe direction and supervision of a physician or nurse-andi this state more than 240 hours in a fiscal year
thetist. (b) A physician or a nursanesthetist for whom Michigan is

(8) “Health care provider” means a person to whom this chap Principal place of practice, if all of the following apply:
ter applies under €55.002 (1)or a person who elects to be subject 1. The physician or nurse anesthetist is a resident of this state.

pp p ] pny
to this chapter under §55.002 (2) 2. The physician or nurse anesthetist practices his or her pro

(9) “Nurseanesthetist” means a nurse licensed undet4h. fession in this state or in Michigan or a combination of both more
orin a party state, as defined iM€.1.50 (2) (j) who iscertified than240 hours in a fiscal year
asa nurse anesthetist by thenerican association of nurse anes 3. Thephysician or nurse anesthetist performs more proce
thetists. duresin a Michigan hospital than in any other hospital. In this sub

(10) “Patient” means an individual who received or shouldivision, “Michigan hospital” meana hospital located in Michi
havereceivedhealth care services from a health care provider ganthat is an dfliate of a corporation @anized under the laws
from an employee of health care provider acting within the scopef this state that maintains its principaiicé and a hospital in this
of his or her employment. state.
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(c) A physician omurse anesthetist who is exempt under this chapter does not apply to a health care provider that is any of
655.003(1) or (3), but who practices his dwer profession outside the following:

the scope of the exemption and who fulfills the requirements (1) A physician or a nurse anesthetist who is a state, county or
underpat () in relation to that practice outside the scope of th@unicipal employee, or federal employee or contractor covered
exemption.For a physician or a nurse anesthetist who is subjagiderthe federal tort claims act, as amended,shd is acting

t(|3 this chapter untde; this anfa%rr]a?h, thISt anpttﬁr app"isklofn|)</\li@nin the scope of his or her employment or contractual duties.
claims arising out ol practice that IS outside the scopene 2) A facility that is exempt under 50.39 (3)or operated b
exemptionunder s655.003 (1)or (3). an)(/g)overnme)r/\tal agency P (3)or op y
_(d) A partnership comprised of physicians or nurse anesthe (3y A physician or a nurse anesthetist who provigkeses
tistsand oganized and operated in this state for the prirpary  jona|services under the conditions described .89 with

poseof providing the medical services of physicians or nur§ggpectio those professionakrvices provided by the physician
anesthetists. . o or nurse anesthetist for which he or she is covered1§&s25and
(e) A corporation aganized and operated in this state for thgonsidered an agent of tHepartment, as provided inl$5.25 (6)
primary purpose of providing the medical services of physiciang).
or nurse anesthetists. History: 1989 a. 187206, 1991 a. 214
(em) Any omganization or enterprise not specified under par ] ) )
(d) or(e) that is oganized and operated in this state for the primafp5.004 Rule-making authority . The director of state

purposeof providing the medicadervices of physicians or nursecourts,department and commissioner may promulgate such rules
anesthetists. underch. 227 as are necessary to enable them to perform their

(f) A cooperative sickness care associatigaoized under ss. "eSponsibilitiesunder this chapter
185.981t0 185.985that operates a nonprofit sickness care plan inkie 0 fsag o ha g+ Ode88 Ws. 20 (1979)1987 a. 27Stats. 1987
this state and that directly provides services through salarie@ross Refeence: See also ctDC 1, Wis. adm. code.
employeesn its own facility _
(g) An ambulatory sgery center that operates in this state.655.005 Health care provider employees. (1) Any per
(h) A hospital, as defined in 50.33 (2) (agnd(c), that oper sonlisted in s655.007having a claim or a derivative claim against
atesin this state.’ ' ahealth care provider or an employee of the health care prpvider
(i) An entity operated in this state that is dfliafe of a hospi for damages for bodily injury or death digeacts or omissions of

. X ; : the employee of the health care provider acting within the scope
E)afl t?}gdhtgsa;iﬁ’;?‘”des diagnosis or treatmainor care farpatients ¢ i o her employment angtoviding health care services, is

(i) A nursing home, adefined in s50.01 (3) whose operations subjectto this chapter
arecombined as a siﬁgle entity with a hospital described in p ?ﬂsgggigusrt‘dthsehﬁga%oggfe %?\és{gg;ab P?ﬁ:reﬁgig;,ezoro e
(SZ)’ ggtee:rhoera (t)},r] enﬁtoéh?t arlugsgrgt%?ge operations are physic althcare provider due to the acts or omissions o&thployee

P P P : actingwithin the scope of hier her employment and providing

_ (2) OpTionaL parTICIPATION. All of the following may elect, pealthcare services. This subsection does not apply to any of the
in the manner designated by the commissioner by rule undefgfiowing:

655.004t0 be_s_ubject to this chapter:_ . . (a) An employee of a health care provider if the employee is
(&) A physician or nurse anesthetist for whom this state iS;ghysician or a nurse anesthetisia health care practitioner

principal place of practice but who practices his or her professigggis providing health care services that are not in collaboration

fewer thar241 hours in a fiscal ygdbr a fiscal yearor a portion \yith 5 physician under 841.15 (2) (bpr under the direction and

of a fiscal yearduring which he or she practices his or her pFOfe§upervisior\0f a physician or nurse anesthetist.

sion. . . .
. . . (b) A service corporation ganized under s180.1903by

(b) Except as provided in sufll) (b), a physician or nurse pegjthcare professionals, as defined undasg.1901 (1m)if the
anesthetistor whom this state is not a principal place of practicggardof governors determines that it is not the primary purpose
for a fiscal yearor a portion of a fiscal ygaduring which he or f the service corporation to provide the medical services of phy
shepractices his or her profession in this state. For a health cgtgansor nurse anesthetists. The boardyofernors may not
providerwho elects to beubject to this chapter under this paragetermineunderthis paragraph that it is not the primary purpose
graph,this chapter applies only to claims arising out of practicg 5 service corporation to provide the medical servicgsgst
thatis in this statend that is outside the scope of an exemptiQiansor nurse anesthetists unless more than 50% of the sharehold

unders. 655.003 (1)or (3). _  ersof the service corporation are neither physicians nor nurse
(c) A graduate medical education program that operates in thifesthetists.

state. For a graduatmedical education program that elects to be (2t) Subsectior2) does not déct the liability ofa health care

subjectto this chapter under this paragraph, this chapter appligsiderdescribed in $55.002 (1) (d)e), (em), or(f) for the acts
only to claims arising out of practice that is in this state and thgt;ig employees.

is outside the scope of an exemption und@55.003 (1)or (3). pistory: 1985 a. 3401987 a. 27Stats. 1987 s. 655.008989 a. 1871991 a. 214
History: 1987 a. 271991 a. 2142005 a. 3651. 1993a. 4731995 a. 1672001 a. 522005 a. 36
In an action governed by ch. 655, no claim may be brought by adult children for

lossof society and companionshipar adult parent; s. 895.04 is inapplicable to ch

@55actions. Dziadosz vimeski,177 Ws. 2d 59501 N.w2d 828(Ct. App. 1993). 009:006 Remedy. (1) (a) On and after July 24, 1975, every
In an action governed by ch. 655, no recovery may be had by a parent for the R@lient,every patiens representative and every health qare

of society and companionship of an adult chilcll/Estate vMt."Sinai Medical  vider shall be conclusively presumed to have accepted to be bound

Center,183 Ws. 2d 666515 N.W2d 705(1994). by this chapter
Chapter655 does not control all actions against HEIOIt applies only to negli . . . . .

gent medical acts or decisiomsmde in the course of rendering medical care. Abad (b) Except as otherwise specifically provided in this chapter

faith tort action may bprosecuted against an HMO that has denied a request for clis subsection also applies to minors

eragewithout a legal basis. McEvoy @roup Health Cooperativé13 Ws. 2d 507 . L. .

570N.W.2d 397(1997),96-0908 (2) This chapter does not apply to injuries or deatburring,
Whethera parens claimfor negligent infliction of emotional distress resulting or services rendered, prior to July 24, 1975.

from medical malpractice is barred by ch. 655 is discusbéthegan vWisconsin History: 1975 c. 371987 a. 27Stats. 1987 s. 655.006

PatientsCompensation Fund, 2003 W1 9863 Ws. 2d 574 666 N.W2d 797 Istory: ¢. 371987 a. 27Stats. s. 655.006.

01-2911

655.007 Patients’ claims. On and after July 24, 1975, any
655.003 Exemptions for public employees and facili - patient or the patiens representative having a claim or any
ties and volunteers. Except as provided in 855.002 (1) (g) spouseparent, minor sibling or child of the patient having a deriv
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ative claim for injury or death on account of malpractice is subject (b) Twenty—five percent of the first $1,000,000 recovered if

to this chapter liability is stipulated withirl80 days after the date of filing of the
History: 1975 c. 37199 1983 a. 2531997 a. 89 original complaint and not later than 60 days before the first day
This chapter was inapplicable to a 3rd—party claim based on contract in which@ptrial.

bodily injury wasalleged. Northwest General Hospital Vee,115 Ws. 2d 59339 .
N.W.)ZldEJ>83y(1983)_ 9 P (c) Twenty percent of any amount @xcess of $1,000,000

In this section “child” refers to a minor child. An adult child carasstert a claim recovered.

basedon medical malpractice committed against the adult shildent.Ziulkowski . ..

v. Nierengarten210 Ws. 2d 98565 N.W2d 164(Ct. App. 1997)95-1708 _ (1) A courtmay approve attorney fees in excess of the limita
Section893.55 (4) (f) makes tHimits on damages applicable to medical malpractions under sub(1m) upon a showingf exceptional circum

tice death cases, but does not incorporate classification of wrongfuldaimtiants stancesincluding an appeal

entitledto bring such actions, which is controlled by this sectionsus$, adult chil ! . A i

drendo not have standinip bring such an action. "The exclusion of adult children (2) An attorney shall dér to chage any client in a malpractice

doesnot violate equal protection. CzapinskBt. FrancidHospital, Inc. 2000 WI 80, i i i i
DSeWis. 20 316615 N Wod 126 95-2437 proceedingor action on a per diewr per hour basis. Any such

A motherwho sufers the stillbirth of her infant as a result of medical malpractic@greemensha” bemade at the tim_e of the employme_nt_()f the
hasa personal injury clairmvolving negligent infliction of emotional distress, which attorney. An attorneys fee on a pediem or per hour basis is not

includes the distress arisifigm the injuries and stillbirth of her daughter addition i imitati

to her derivative claim for wrongful death of the infant. That the sources of the moﬁmubjecn_o the limitations under Subl) or (1m)'

er's emotional injuries cannot be segregated does not mean that there is a single claistory: 1975 c. 37199 1985 a. 340

of medical malpractice subject to the single cap for nonecondeniages. Pierce

V. Ph)(/jsicians Insura(m)c? ;:0. gOOSbV\gl 5118 Wis. 2?8|2C,iGQZhN.|W2dd55801—27lO 55.015 Future medical expenses. If a settlement or Judg
Unders. 895.01 (1) (o) and sub. (2), a wrongful death claim does not survive ; f o

deathof the claimant. In a non—-medical malpractice wrongful death case,suirler ntunder this chapter resultlng from _an act or omlssmn_that

(2) a new cause of action is available to the miitmant in the statutory hierarchy occurredon or after May 25, 1995, provides for future medical

In a medical malpractice wrongful death case, eligible claimants under s. 6553007expense payments in excexfs$100,000, that portion of future
not subject to a statutory hierarchy like claimants under sub. (2). Houesenedi f f ! !
cal malpractice wrongful death case, adult children of the deceased are not listeggdical expense payments in excess of an amount equal to

eligible claimants and are not eligible because ofetkelusivity of s. 655.007, as $100,000plus an amount sfifient to pay the costs of collection
interpretedin Czapinski. Lornson v Siddiqui, 2007 WI 92302 Wis. 2d 519735 attributableto the future medical expense paymeiﬂsluding
N.W.2d 55, 05-2315 T
attorneyfees reduced to present value, shall be ipaicthe fund.
An The commissioner shall develop lyle a system for managing
actionto recover damages on account of malpractice sbaiply 2nddisbursing those moneys through payments for thesen
ses,which shall include a provision for the creation of a separate

with the following: . . g €
o . ..accountingfor each claiman’ payments and for creditireach
(1) CompLaNT. The complaint in such action shall not specif|3imant's account with a proportionate share of any interest
theamount of money to which the plauhsbpposgs to bg entitled. eamecby the fund, based on that accosittoportionate shar
 (2) MEDICAL EXPENSEPAYMENTS. The court or jurywhichever  the fund. The commissioner shall promulgate a rule specifying
is applicable, shall determinihe amounts of medical expensehe criteria that shall be used to determine the medical expenses
paymentspreviously incurred and for future medical expensglatedto the settlement or judgment, taking into consideration
payments. developmentsén the provision of health care. The payments shall
(3) VENUE. Venue in a couraction under this chapter is in thebe made under the system until either the account is exhausted or
countywhere the claimant resides if the claimant is a residenttbg patient dies.
this state, or in a county specified inB61.50 (2)(a) or (c) if the History: 1975 c. 371977 c. 291979 c. 34154; 1983 a. 1581985a. 3401991
claimantis not a resident of this state. * %lrﬁslsgggfzéige' See also dns 17.26 Wis. adm. code
History: 1975 c. 37198 199, 1983 a. 2531985 a. 340 : ' B i
oo e s ool o B W 53254235 V685,016 _Claim by minor sbling forloss of society and
627 (Ct. App. 1995)94-2490 companionship.  Subject to $655.017 a sibling of a person
who dies as a result of malpractice has a cause of action for dam
655.01 Forms. The director obtate courts shall prepare andagesfor loss of society and companionship if the sibling was a
causeto be printed, and upon request furnish free ofghasuch minor at the time of the deceased siblngleath. This section
forms and materials as the director deems necessary to facilitaé@snot afect any other claim available under this chapter
or promote the dicient administration of this chapter History: 1997 a. 89
28History: 1975 c. 37199 Sup. Ct. Order88 Wis. 2d xiii (1979);1989 a. 183.

655.009 Actions against health care providers.

655.017 Limitation on noneconomic damages. The
i amountof noneconomic damages recoverable by a claimant or
655.013 Attorney fees. (1) With respect to any act of mal paintiff under this chapter for acts or omissions dfealth care
practiceafter July 24, 1975, for which a contingency fee arranggyoyiderif the act or omission occurs onafter April 6, 2006, and
menthas been entered into before June 14, 198&dimpensa  for acts or omissions of an employee of a health care prositter
tion determined on a contingency basis and payabl@llto j g within the scope of his or her employment and providing
attorneysacting for one or more plainifor claimants is subject peajthcare services, for acts omissions occurring on or after
to the following unless a new contingency fee arrangementAﬁr” 6, 20086, is subject to the limits undeB83.55 (4) (dand
enterednto that complies with sub&lm) and(1t): ).

(@) The determination shall noeflect amounts previously History: 1985 a. 3401995 a. 102005 a. 183

paid for medical expenses by the health care provider or the pygh mothenho sufers the stiloirth of her infant as a result of medical malpractice
asa personal injury clainmvolving negligent infliction of emotional distress, which

vider'sinsurer includes the distress arisifigm the injuries and stillbirth of her daughtir addition

(b) The determination shall not reflect payments for futurte her derivative claim for wrongful death of the infant. That the sources of the moth
er’s emotional injuries cannot be segregated does not mean that there is a single claim

medicalexpense in excess of $25,000. of medical malpractice subject to the single cap for nonecondaniages. Pierce

(1m) Exceptas provided in sulflt), with respect to any act V- Physicians Insurance Co. 2005 WI 248 Ws. 2d82, 692 N.W2d 55801-2710
of malpractice for which a contingency fee arrangement is enterefpr! Reform: Its Not About \etims ... Its About Lawyers. Scoptuiifs. Law
into on and after June 14, 1986, in addittorcompensation for ‘

the reasonable costs of prosecution of the claim, the compensafigs 919 |nformation needed to set fees. The department

determinedon a contingency basis and payable to all attorneygaiprovide the director of state courts, twnmissioner and the
actingfor one or more plainfi§ or claimants is subject to thefol po4rqof governors with information on hospitagd capacity and

lowing limitations: _ _ ~ occupancyrates as needed to set faewler s.655.27 (3)or
(a) Except as provided in pagb), 33 1/3%of the first 655.61
$1,000,000recovered. History: 1985 a. 3401989 a. 18%.28; 1991 a. 214
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SUBCHAPTER Il 2. Except as provided in pdc), on and after July 1, 1997,
healthcare liability insurance may provide either occurrence or
INSURANCE PROVISIONS claims—made&overage.The limits of liability shall be as follows:

a. For occurrence coverage, at least $1,000,000 for each
655.23 Limitations of liability; proof of financial occurrenceand $3,000,000 for all occurrences in any one policy

responsibility. (3) (a) Except as provided in pdd), every Y&ar for occurrences on or after July 1, 1997.
healthcare provider either shall insure and keep insured the health b. For claims-made coverage, at le#${000,000 for each
careprovidets liability by a policy of health care liabiliftpsur ~ Claim arising from an occurrence on or after July 1, 1997, and
anceissued by an insurer authorized to do business in this stat§3#000,000 for all claims in any one reporting year for claims
shall qualify as a self-insurerQualification as a self-insurer ismadeon or after July 1, 1997.
subjectto conditions established by the commissioner and is valid (C) 1. Except as provided in sul, self-insurance shaltle
only when approved by the commissianéfFhe commissioner in amounts of at least $200,000 for each occurrence and $600,000
may establish conditions that permit a self-insurer to self-insui@ all occurrences in any one policy year for occurrences before
for claims that ar@gainst employees who are health care pracfiuly 1, 1987$300,000 for eachccurrence and $900,000 for all
tionersand that are not covered by the fund. occurrencesn any one policy year for occurrences on or after
Cross Reference: See also dns 17.50 Wis. adm. code. July 1, 1987 and before July 1, 1988, $400,000 for eachur
(b) Eachinsurance company issuing health care liability insurenceand $1,000,000 for all occurrences in any one policy year
ance that meets the requirements of gifto any health care pro for occurrences on or after July 1, 1988, and before July 1, 1997,
vider shall, at the times prescribed by the commissjditewith ~and$1,000,000 for each occurrence and $3,000,000 for all-occur
the commissioner in a form prescribed by the commissioner-a cegncesin any one policy yeafor occurrences on or after
tificate of insurance on behalf of the heattare provider upon July 1, 1997.
original issuance and each renewal. 2. Notwithstanding subd.., in the discretiomf a self-insured
(c) Each self-insured health care provider furnishing coveralgealthcare providerself-insurance may be in an amount that is
that meets the requirements of si).shall, at the times and in thelessthan $1,000,000 butot less than $600,000 for each oecur
form prescribed by the commissionéle with thecommissioner rence on or after July 1, 1997, and before July 1, 1999, and less
a certificate of self-insurance and a separate certificate of-instiran$1,000,000 but not less than $800,000 for each occurrence on
ancefor each additional health care provider covered by the seffafter July 1, 1999, and before July 1, 2001.
insuredplan. (d) The commissioner may promulgate such ratethe com
(d) If a cash or surety bond furnishieg a health care provider missionerconsiders necessary for the applicatidrthe liability
for the purpose of insuring and keeping insutteal health care limits under par(b) to reporting years following termination of
provider’s liability was approved by the commissioner beforglaims—-made&overage, including rules that provide for the use of
April 25, 1990, paa) does not apply to the health care providectuarialequivalents.
while the cash or surety bomeimainsin effect. A cash or surety  (5) While health care liability insurance, self-insurance or a
bond remains in &ct unless the commissionat the request of cashor surety bond under su@) (d) remains in force, the health
the health care provider or the suredypproves its cancellation. careprovider the health care providsrestate and those conduct
(4) (&) A cash or surety bond under s¢®) (d) shall be in ing the healtrcare provides business, including the health care
amountsof at least $200,000 for each occurrence and $600,00@vider’shealth care liability insurance carriare liable fomak
for all occurrences in any one policy year for occurrences bef@@cticefor no more than the limits expressed in sd.or the
July 1, 1987$300,000 for eachccurrence and $900,000 for allmaximum liability limit for which the healthcare provider is
occurrencesn any one policy year for occurrences on or aftépsured,whicheveris higher if the health care provider has met
July 1, 1987,and before July 1, 1988, and $400,000 for eadhe requirements of this chapter
occurrenceand $1,000,000 for all occurrences in any one policy (5m) The limits set forth in sub(4) shall apply to any joint
year for occurrences on or after July 1, 1988. liability of a physician or nurse anesthetist and his or her cerpora
(b) 1. Except as provided in pdc), beforeuly 1, 1997, tion, partnership, or other ganization or enterprise under s.
health careliability insurance may have provided either oecur655.002(1) (d) (e), or (em).
renceor claims—made coverage. The limits of liability shall have (6) Any person whaiolates this section or §55.27 (3) (a)s
beenas follows: subjectto s.601.64 For purposes of §01.64 (3) (c)each week
a. For occurrence coverage, at least $200,000 for each oc@irdelay in compliance with this section 0685.27 (3) (aponst
renceand $600,000 for all occurrences in any one policy year fisitesa new violation.
occurrencesefore July 1, 1987, $300,000r each occurrence  (7) Eachhealth care provideshall comply with this section
and$900,000 for all occurrences in any one pojiegr for occur  andwith s.655.27 (3)@) before exercising any rights or privileges
renceson or after July 1, 1987, and before July 1, 1988, ardnferredby his or hehealth care providés license. The com
$400,000for each occurrence and $1,000,000 for all occurrencesssionershall notify the board that issued the license of a health
in any one policy year for occurrences on or ajtdy 1, 1988, careprovider that has not complied with this sect@mmwith s.
andbefore July 1, 1997. 655.27(3) (&) The board that issugde license may suspend, or
b. For claims-made coverage, at least $200,000 for edéfiuseto issue or to renew the license of any health care provider
claim arising from an occurrence before July 1, 1987, regardledslating this section or £55.27 (3) (a)
of when the claim is made, and $600,000 for all clamzsy one (8) No health care provider who retires or ceases operation
reportingyear for claims made before July 1, 1987, $300f600 after July 24, 1975, shall be eligible for the protection provided
eachclaim arising from an occurrence on or after July 1, 198idnderthis chapter unless proof of financial responsibility&tr
andbefore July 1, 1988, regardlesfavhen the claim is made, andclaims arising out of acts ofialpractice occurring after July 24,
$900,000for all claims in any one reporting year for claims made975,is provided to the commissionierthe form prescribed by
onor after July 1, 1987, and before July 1, 1988, and $406p000the commissioner
eachclaim arising from an occurrence on or after July 1, 1988 History: 1975 c. 3779, 199 1977 c. 1311983 a. 1581985 a. 3401989 a. 56
andbefore July 1, 1997, regardlen‘SNhen the claim is made, ands.259, 1989 a. 18%s.141t0 19, 29; 1989 a. 3321991a. 2141993 a. 4731997 a.

$1,000,000for all claims in any one reporting year for claimslx 2005 a. 36
! ' y p gy An insurer is liable under sub. (5) up to its policy limits. Patients Fugd Paul
madeon or after July 1, 1988, and before July 1, 1997. Ins. Co.116 Wis. 2d 537342 N.W2d 693(1984).
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y Tdhata gel(fs—)irzsglrtﬁncel plan cotuld ?av“e %r should ha&/tfe been a%réguetbiﬁntd Suchpayments may be deducted from any judgmeatimtration
naersun. a, € plan must actually be approved Tor a pro qualirie H H

asa self-insurer Patients Compensation FundSt. Mary’s Hospital 209 Wis. 2d awarq’ b,Ut sha” not be_repald regard,less Of, the judgment or award.
17,561 N.W2d 797(Ct. App. 1997)95-3294 Nothingin this subsection shall restrict the instserght of com

Any liability of a person who is not laealth care provider under ch. 655, whileparativecontribution or indemnity in accordance with the laws of
doing a providets business, together with the liability of the health gaovider th@s state

itself, is limited to the amount of primary coverage mandated by sub. (4). Since >
Fundis obligated to pay any amounts above this limit, the Fund does not have suliHistory: 1975 c. 37
rogation rights against a non—provider his or her insurePatient€Compensation

Fundv. Lutheran HospitaR23 Ws. 2d 439588 N.W2d 35(1999),96-1344 ilabili i
Pursuanto Lutheran Hospital, any liability for a nurses negligence belongs to the 655.25 Avallablhty and effectiveness for health care

responsiblénealth care provider and its insurdihe provide's insurer may not seek liability -insurance. ~No policyof health care liability insurance

contributionfrom the nurse, and thus it may not seek it from her employer who pwvritten under the provisions of 819.04may be canceled or non

videdthe nurses services to the provider through afstgfagreementr the employ i

er'sinsurer Rogers veaunders, 2008 Wi App 53, - 8\2d 750 N.wed 477 eneéwedexcept for nonpayment of premiums unless the health

07-0306 care providers license is revoked by the appropriate licensing
This section is not preempted by federal la@phthalmicMutual Insurance Co. board. A health care provider whosieense is revoked shall be

v- Muisser 143 E3d 1062(1998). permittedto buy out in cases of a claims—made policy

655.24 Insurance policy forms. (1) No insurer may enter History: 1975 ¢. 371995 a. 85

into or issue any policy of health care liability insurance until itg55 26 Reports on claims paid. (1) In addition to any

policy form has been submitted to and approved by the commjigtormationrequired by the commissioner unde8@1.42 by the

sionerunder s631.20 (1) (a) The filing of a policy form byany  15th day of each month, each insurer that writes health care liabil

insurerwith the commissioner fapproval shall constitute, on theijry insurancen this state and each self-insurer approved under s.

partof the insurera conclusive and unqualified acceptance of aé»PEgB.ZS(S) (a) shall report the following information to the medi

provisionsof this chapterand an agreement by it to be bounda| examining board anthe board of governors on each claim

herebyas to any policy issued by it to any health care prO-Vldebaid during the previous month for damages arising out of the ren
(Im) Notwithstandingsub. (1), the issuance ad policy of deringof health care services:

healthcare liability insurance by an insurer to a health care pro (3) The name and address of the policyholdesetf-insured

vider constitutes, on theart of the insurera conclusive and enity and the name and address of any individual on whose behalf

unqualifiedacceptance of all of the provisionstbis chapterand  the claim was paid.

anagreement by it to be bound under the provisions of this chapter(b) The profession of the individual or the typifacility or

asto any policy issued by it to a health care provider entity on whose behalf the claim was paid.

(2) Every policy issued under this chapter shall be deemed () The health care providermedical specialtyf the provider
conclusivelyto provide all of the following: is a physician.

(a) That the insurer agrees to pay in full aI_I of the following: (d) A description of the injuryincluding its cause argbverity
1. Attorney fees and other costs incurred in the settleorent (e) Whether the claim was paid asesult of a settlement, a

defenseof any claims. o . . patientscompensation panel award or a court award.
2. Any settlement, arbitration award or judgment imposed (f) The amount of the payment.

againstthe insured under this chapter up to the limits expressed |n(g) The number and amounts of any previous claims paid by

$.655.23 (4) or the maximum liability limit for which the health thei e for d e £ of th deri
careprovider is insured, whichever is greater €nsurer or Seli=nsurer 1or damages arising out or the rendering
f healthcare services by the insured, the self-insurer or the

: . : 0
b Sd ?”y portion or all of the |r:terest, asddete(ml_ned b3é thEmployeesf the insured or self-insureOnly claims paid on or

oardof governors, on an amount recovered againsintiged  ¢or 31y 20, 1985, are required be reported under this para
underthis chapter for which the insured is liable undé&05..01 graph

(4), 814.04 (4)or 815.05 (8) . . . .
o . . h) Any additional information requested by the medical
(b) That any termination of the policy by cancellation or nonr xénzining%)/oard or the board of goverﬂors. y

newalis not efective as tgatients claiming against those covere

by the policy unless the insured has been notified as provided jn2) BY the 15th day of each month, the board of governors

sub.(3) and $631.36 except that an insurer may cancel a healii{1@!l "eport the information specified sub.(1) to the medical
examiningboard for each clainpaid by the fund or from the

careproviders policy under s631.36 (2)if the health care pro .9 ) X
viderpis no Iong%r Iigensed to practicc(e r)nedicine or nursing. appropriationunder s20.145 (2) (ayluring the previous month
for damages arising out of the rendering of health care services by

(3) A notice of cancellation or nonrenewtit is required ; :
undersub.(2) (b)issued to a health care provider who istural a he3altrf care ptrhowder oran emflo%/lebe of a dhealth c?r_e p;ﬁwgert
personmust inform the health care provider that his or her license (3) If more than one payment will be made on a claim, the firs

to practice medicine or nursing may be suspended or not rene\{ﬁe%rtﬁle‘j under sub(1) or (2) after the first payment is made on
if tFr)le health care provider hag ins&/rance o? insticient insur N claim shall include the total amousftthe award or settlement
ance. The insurer shall retain a copy of each notice issued un@ddthe projected schedule and amounts of payments.
sub.(2) (b)for not less than 10 years from the date of mailing or (4) Any person who in good faith provides information to the
delivery of the notice and shall furnish a copy to the commissioni&edicalexamining board or the board of governors under this sec
uponrequest. tion is immune from civil liability for his or heaicts or omissions
(4) T.h.e insurer shal], upon termina’gion ofpalicy of health .|n Fi)srg\r'y'qTg%ssgczgsm%lﬂogﬁggl a. 2142007 a. 20

careliability insurance issued under this chapter by ceu_wcellatlorjgrOSS Refeence: See also dns 17.275Wis. adm. code.
or nonrenewal, notify the commissioner of the termination.

History: 1975 c. 371977 c. 1311985 a. 3401989 a. 1871991 a. 2141999 a.
9

- SUBCHAPTERIV
Cross Reference: See also dns 17.35 Wis. adm. code.
655.245 Insurance policy limitations. (1) No policy of INJURED RATIENTS AND FAMILIES
healthcare liability insurance may permit a health qarevider COMPENSAION FUND
to reject any settlement agreed up@tween the claimant and the
Insurer. 655.27 Injured patients and families compensation

(2) A policy of health care liability insurance may permit thdund. (1) Funp. There is created an injured patients and families
insurerto make payments for medical expenses prior tadatgt  compensatiorfund for the purpose of paying that portion of a
minationof fault. Such payments are not an admission of fauthedical malpractice claim which is in excess of the limits
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expresseth s.655.23 (4)or the maximum liability limit for which provider other than employees licensed as a physician or nurse
thehealth care provider is insured, whichever limit is greptsf ~ anesthetist.

ing future medical expense payments undé5.015 andpay- 5. The supplemental appropriation unde2G145 (2) (afor

ing claims under sul{1m). The fund shall provide occurrencepaymentof claims.

coveragefor claims against health care providdrat have com am) Assessmentsfor peer review council. The fund, a manda
plled_(\j/wth thlsd(;hapterand a;)glyalnsbemployees of those health caf& haaithcare liability risk-sharing plan established under s.
providers,and for reasonanlé and necessary expenses INGUITeg, g n4 ang a private health calability insurer shall be assessed,
paymentof claims and fund administrative expenses. The €oVele 5 nronriate, fees didient to cover the costs of the injured
age provided by the fund shall begin July 1, 1975. The fund s ltientsand families compensation furgker review council,

not be liable for damages for injury or death caused by an-int Deludin o . P~ ; :

h ¢ . . g costs of administration, faeviewing claims paid by the

t'OPaI ;:ri/rirée,rasr dﬁf'nrid lunder%39.&2a;:1;:nm|rtt?/? db)rlwaﬁl hﬁlalﬁh fund or from the appropriation under2.145 (2) (a)by the plan,

careprovider or an employee of a Neatlare proviCerwnetner - o,y the insurerrespectivelyunder s655.275 (5) The fees

or not the criminal conduct is thEasis for a medical malpractlceShaII be set by the commissioner by rule, after approval by the

claim. boardof governors, and shall be collectedtbg commissioner for
(Im) PEERREVIEWACTVITIES. (&) The fund shall pay that por gepositin the fund. The costs of the injured patients and families

tion of a claim described ipar (b) against a health care PrOVidercompensatiorﬁund peer review councihall be funded from the
thatexceeds thémit expressed in $55.23 (4)or the maximum  gnpropriationunder s20.145 (2) (um)

Iiabilipy _Iimit for which the healtltare provider is insured, which (b) Fees established. 1. The commissioneafter approval by
everlimit is greater . . . ... theboard of governors, shall by rule set the fees undg@apaihe

(b) A health care provider who engages in the activitieq,|e shall provide that fees may be paid annually or in semiannual
describedn s.146.37 (1gpand(3) shall be liable for not more than o quarterly installments. In addition to the prorgtedion of the
thelimits expressed under&55.23 (4)or the maximum liability - onnyalfee; semiannual and quarterly installments shall include an
limit for which the health care provider is insured, whichever limif, o ntsuficient to cover interest not earned and administrative
is greateyif he or she is found to be liable undet46.37 and the osts incurred because the fees were not paich@mnual basis.

fund shall pay the excess amount, unless the health care provifigk haragraph does not impose liability on the board of governors
is found not to have acted in gofaith during those activities and ¢, payment of any part of a fund deficit.

thefailure to act in good faith is fourlty the trier of fact, by clear . s
andconvincing evidence, to be both malicious and intentional, . 2. With respect to fees paid by physicians, the rule shail pro
vide for not more than 4 payment classifications, based tipon
(2) FUND ADMINISTRATION AND OPERATION. Management of

thefund shall be vested with the board of governors. The com amountof sugery performed and the risk of diagnostic #mera

; . ' - uticservices provided or procedures performed.
sionershall either provide sthéervices necessary for the opera 5 In addition to the f d ¢ classificati
tion of the fund oy with the approval of the board of governors, <M 1N addition to the iees and payment classimicalions

contractfor all or part of these services. Such a contract is subjggScrioedunder subdsl. and2., the commissioneafterapproval
to $5.16.753and16.765 but is otherwise exempt from subey, DY the board of governors, may by rule estabtisteparate pay

of ch. 16 The commissioner shall adopt rules governing the r161entcla35|f|cat|on for physicians s.at|sfy|ngﬁ§5.002 (1) (bpnd
ceduresfor creating and implementin% thesegcontrangsﬁore P aseparate fee for nurse anesthetists satisfyifgs002 (1Yb)
enteringinto the contracts. At least annuatlye contractor shall Which take into account the loss experience of health care provid
reportto the commissioner and te board of governors regard €'Sfor whom Michigan is a principal place of practice.

ing all expenses incurred and subcontracting arrangements. If thébg) Feeincrease. 1. Every rule under pgb) shall provide
boardof governors approves, the contractor may hire legal-colfr an automatic increase in a heattreproviders fees, except
selas needed to provide dtaérvices. The cost of contracting foras provided in sub@., if the loss and expengxperience of the
staff services shall be funded from the appropriation underfgnd and other sources with respect to the health care prawider
20.145(2) (u). The fund shall pay to the commissioner amoung employee of the health care provider exceeds either a number
chargedor omanizational support services, which shall be cre@f claims paid threshold @r dollar volume of claims paid thresh
ited to the appropriation account unde8.145 (1) (g) 2. old, both as established in the rule. The rule shall specify applica

(3) Fees. (a) Assessment. Each health care provider shall payP!€ @amounts ofncrease corresponding to the number of claims
anannual assessment, which, subject to [gajgo (br), shall be paid and thedollar volume of awards in excess of the respective

basedon the following considerations: thresholds. _ o
1. Past and prospective loss and expense experiedifein 2. The rule shall provide that the automatic increase does not
enttypes of practice. applyif the board ofgovernors determines that the performance

. : f the injured patients and families compensation fund peer
thefzu'n;irhe past and prospective loss and expense expef'encgee?ewcounci| in makingecommendations undergs5.275 (5)
) (ﬁﬁ adequately addresses ttansideration set forth in péa) 2m.

2m. The loss and expense experience of the individual hea (br) Limit on fees. Every rule setting fees farparticular fiscal

careproviderwhich resulted in the payment of monépm the
fund or other sources, fatamages arising out of the rendering O¥earunder par(b) shall ensure that the fees assessed do not exceed

medicalcare by the health care provider or an employee of tﬂkegreatest Of_ the following: . .
healthcare providerexcept that an adjustment to a health care 1. The estimatetbtal dollar amount of claims to be paid dur
provider’sfees may not be made under this subdivision prior to tHtg that particular fiscal year

receiptof the recommendation of the injured patients and families 2. The fees assessed for the fiscal year preceding that particu
compensatioriund peer review council under655.275 (5) (a) lar fiscal year adjusted by the commissioner of insurance to
andthe expiration of the time period provided, unde655.275 reflectchanges in the consumer price index for all urban consum
(7), for the health care provider to comment or prior to the expirers,U.S. city average, for the medical cgreup, as determined

tion of the time period under 655.275 (5) (a) by the U.S. department of labor
3. Risk factors for persons who are semiretired or part-time 3. Two hundredpercent of the total dollar amount disbursed
professionals. for claims during the calendar year preceding that particular fiscal

4. For a health care provider described 856.002 (1) (d) Year
(e), (em), or (f), risk factors angbast and prospective loss and (c) Collection and deposit of fees. Fees under par&) and(b)
expenseexperience attributable to employees of that health camedfuture medical expense payments specifiediferfund under
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s.655.015shall be collected by the commissioner for deposit infding an action may recover from the fuadly if the health care
thefund in a manner prescribed by the commissioner by rule.provideror the employee of the health care provider has coverage
(d) Rule not effective; fees. If the rule establishing fees underunderthe fund, the fund is named as a party in the action, and the
par.(b) does not take fct prior to June 2 of any fiscal ye#lte actionagainst the fund is commenced within the same time fimita
commissionemay elect to collect fees as established for the prgon within which the action against the health care provider or
viousfiscal year If the commissioner so elects and the rule subsemployeeof the health care provider must be commenced. If the
quentlytakes efect, the balance for the fiscal year shall be cofulesof procedure of the jurisdiction ihich the action is brought
lected or refunded or the remainingemiannual or quarterly do not permit naming the fund as a pattye person filing the
installmentpayments shall be adjusted except the commissiorgtionmay recover from the fund only if the health carevider
may elect not to collect, refund or adjust for minimal amounts.or the employee of the health care provider has coverage under the
(e) Podiatrist fees. The commissioneafter approval by the fund and the fund is notified of the actiafthin 60 days of service
boardof governors, may by rule assess fees against podiatrists¥oProcess on the heaith care provider or ¢meployee of the
the purpose of paying thieind’s portion of medical malpractice Nealthcare provider The board of governors maytend this time

claims and expenses resulting from claims agapatiatrists limit if it finds that enforcement of the time limit would be prejudi
basedon occurrences before July 1, 1986. cial to the purposes of the fund and would benefit neither insureds

(4) FUND ACCOUNTING AND AUDIT. (a) Moneys shall be with nor claimants. . . . )
drawn from the fund, or paid from the appropriation under s. 3. If, after reviewing the facts upon which the claimeotion
20.145(2) (a) by the commissioner only upon vouchers approved Pased, it appears reasonably probable that damages paid will
andauthorized by the board of governors. exceeqhe limits in s655.23 (4) the fynd may.appear.and actively
(b) All books, records and audits of the fund shall be open fenditself when named asparty in an action against a health

the general public for reasonable inspection, with the exception reprowdedr orr?nferrglployeehof a healr'][h ;:arée provideat has
confidentialclaims information. coveragaunder the fund. Isuch action, the fund may retain ceun

. . . . . seland pay out of the fund attorney fees and expenses including
(c) Persons authorized to receigeposits, withdrawissue coyrt costs incurred in defending the fund. The attorney or law
vouchersor otherwise disburse any fund moneys shall post a blgfiy, yetained to defend the fund shall not be retained or employed
ket fidelity bond in an amount reasonably faiént to protect 1,y the hoard of governors to perform legal services for the board
fund assets. The cost of such bond shall be paid from the furtﬁ?‘/governors other than those directly connected with the fund.
(d) Annually after theelose of a fiscal yeathe board of gover  Any judgment decting the fund may be appealed as provided by
nors shall furnish a financial report to trmmissioner The |aw. The fund may not beequired to file any undertaking in any
reportshall be prepared in accordance with accepted accountjidicial action, proceeding or appeal.
proceduresand shall include the present value of all claims (b) It shall be the responsibility @ieinsurer or self-insurer

reservesincluding those for incurred but not reported claims a5.,\iding insurance or self-insuranéer a health care provider
determinedby accepted actuariptinciples, and such other infor 4 is aiso coveretly the fund to provide an adequate defense of
mationas may be required by the commissionghe board of e f,n4 on any claim filed that may potentiallyfesdt the fund
governorsshall furnish an appropriate summartiuit report to it respecto such insurance contract or self-insurance contract.
all fund participants. _ Theinsurer or self-insurer shall act in gdaith and in a fiduciary

(e) The board of governors shall submifzarterly report to rejationshipwith respect to any claim fetting the fund. No
the state investment board and tepartment of administration settlemenexceeding an amount which could require payment by
projectingthe future cash flow needs of the fund. The state invegie fund may be agreed to unless approved by the board of gover
mentboard shall invest moneys held in the fund in investmerfigs.
with maturities and liquidity that are appropriate for the neéds () It shall be the responsibility of any health care prowidr

the fund as reported by the board of governors in its quartedy., <, osurety bond in @éct under s655.23 (3) (d)o provide
_repor:s un?erhtnli parag_rtagfl. tﬁ” flncgrrEErlved from such anadequate defense of the fund on any malpractice claim filed or
investmentshall be credited to the fund. ) any claim filed under sub(1m) that may potentially &ct the

(f) The board of governors shall submit a functional and-progind. The health care provider shall act in good faithiaredfidu
ressreport to the chief clerk of each house of the legislature, igry relationship with respect to any clainfeating the fund.No
distribution to the appropriate standing committees under Setflemenexceeding an amount which could require payment by

13.172(3), on or before March 1 of each year thefund may be agreed to unless approved by the board of gover
(9) The board of governors magde reinsurance to an insurenors.
authorizedto do business in this state under@hil, 613 614 or (d) A person who has recovered a final judgment or a settle

618or pursue other loss funding management to preserve the §nt approvedby the board of governors against a health care
vencyand integrity of the fund, subject to approval by the Cc’”%rovider,or an employee of a health care provjitleat has cover
missioner. The commissioner may prescribe controls over gfyeunder the funanay file a claim with the board of governors
otherconditions on such us# reinsurance or other loss-fundingiy recover that portion auch judgment or settlement which is in
managemenmechanisms. excesf the limits in $655.23 (4)or themaximum liability limit

(5) Craims PrROCEDURES.(a) 1. Any person may file a claimfor which the health care provider is insured, whichever limit is
for damages arising out of the rendering of medical care or sgfeater. In the event the fund incurs liability for future payments
vices or participationin peer review activities under $46.37  exceeding$1,000,000 to any person under a single claim as the
within this state against a health care provider or an employeg@fultof a settlement or judgment that is entered inteendered
ahealth care providerA person filing a claim may recover fromunder this chapter for an act or omission that occurred on or after
the fund only if the health care provider the employee of the May 25, 1995, the fund shaay after deducting the reasonable
health care provider hasoverage under the fund, the fund igostsof collection attributable to themaining liability including
namedas a party in the action, and thetion against the fund is attorneyfees reduced to present value, the full medical expenses
cor_nmencz_elethln the same time _|Im|t8.t|0n within whicthe eachyear plus an amount not to exceed $500,000 per year that
actionagainst the health care provider or employee of the healihl pay the remaining liability over the perssanticipated life
care provider must be commenced. time, or until the liability is paid in full. If the remaining liability

2. Any person may file an action for damages arising out isfnot paid before the person dies, the fund may pay the remaining
the rendering of medical caece services or participation in peerliability in a lump sum.Payments shall be made from money col
review activities under sl46.37outside this statagainst a health lectedand paid into the fund under su3) and from interest
careprovideror an employee of a health care providgémerson earnedthereon. For claims subject to a periodic payment made
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underthis paragraph, payments shall be made until the claim hag4) ReprorTs. The council shall submit to the chairperson of
beenpaid in full, except as provided in855.015 Periodic pay the board of governorgjpon request of the chairperson but not
mentsmade under this paragrapttiude direct or indirect pay moreoften than annuallya report on the operation of tbeuncil.
mentor commitment of moneys to or on behalf of any person (5) Durties. (a) The council shall revigwithin one year of
undera single claim by any funding mechanism. No interest mgye date of first payment on the claim, each claim that is paid by
be paid by the fund on the unpaid portion of any claim filed undgie fund or from the appropriation under29.145 (2) (a)by a
this paragraph, excepsprovided under 807.01 (4)814.04 (4) mandatory health care liability risk-sharing plan established
or 815.05 (8) unders.619.04 by a private health care liability insurar by a

(e) Claims filed against the fund shall be paid in the ordself-insurerfor damages arising out of thendering of medical
receivedwithin 90 daysafter filing unless appealed by the fundcare by a health care provider or an employee of the health care
If the amounts in the fund are notfiignt to pay all of thelaims, providerand shall make recommendations to all of the following:
claimsreceived after the funds are exhausted shall befpard 1. The commissioner and the board of governors regarding
the appropriation under 20.145 (2) (a) any adjustments to bmade, under €55.27 (3) (a) 2mto fund

(6) PURPOSEAND INTEGRITY OF FUND. The fund is established feesassessed against the health care providesed on thpaid
to curb therising costs of health care by financing part of the kabitlaim.
ity incurred by health care providersasesult of medical mal 2. The commissioner and the board of governors regarding
practiceclaims and to ensure that proper claims are satisfied. T adjustments to be made, undet®9.04 (5) (b)to premiums
fund, including any net worth of thiaind, is held in irrevocable assessedgainst a physician under a mandatory healthlizdnié
trustfor the sole benefit of health care providers participating ity risk—sharing plan established unde6%9.04 based on the
the fund and proper claimants. Moneys in the fund may not paid claim.

usedfor any other purpose of the state. 3. A private health care liability insurer regarding adjust
(7) ACTIONSAGAINST INSURERS,SELF-INSURERSOR PROVIDERS.  mentsto premiums assessed agaiagthysician covered by pri

The board of governors may bring an action against an insurgateinsurance, based on the paid claim, if requested by the private

self-insureror health care provider for failure to act in good faitinsurer.

or breach of fiduciary responsibility under sib) (b) or (c). (b) In developing recommendations under. @ the council

History: 1975 c. 3779, 199, 1977 c. 29131 1979 c. 34194 1981 c. 201983 ; : S
a.27 158 1985 a. 3401987 a. 27186, 247 309 1080 a 107187 332 1901 a. 214 MY consult with any person and shall consith the following:

315 1993 a. 4731995 a. 102001 a. 652003 a. 11; 2005 a. 3641G, 2007 a. 20 1. If a claim was paid for damagassing out of the rendering
CrossReference: See also s#ns 17.2717.28 17.29 and17.4Q Wis. adm. code. of care by a physician’ with at leaste physician from the area

The patients compensation fund Hae authority to sue an insurer that refuses t i i i
contribute to the settlement of a claim against its insureidcdfsin Patients Com of medical speualty of the thSICIan who rendered the care and

pensatiorFund v WHCLIP, 200 Ws. 2d 599547 N.W2d 578(1996),95-0865  With at leastone physician from the area of medical specialty of
Thedenial of a postverdict motion to add the fomen action where an excess-ver the medical procedure involved, if the specialty area of the proce

dict was returned was appropriate. Granting the motion would have denied tse fupl{ireis di i ici
right under sub. (5)o appear and actively defend itself in the action.f G@eldera, tiireis different than the speC|aIty area of the phyS|C|an who ren

202 Wis. 2d 601550 N.W2d 144(Ct. App. 1996)95-0135 deredthe care. _ N _

smcai.(zlt) (b/)\ do%s nptl p2ovide an “expligit and uneqmcal” exemption toiea . 2. If a claim was paid for damagassing out of the rendering
records law Any denial of an open records request utioisrsection must state witl i - i
“sufficient specificity” apublic policy reason for refusing to release the requeste(af care by anurse ane_SthetISt’ with at least On,e nursg anesthetist.
records.Chavala v Bubolz,204 Ws. 2d 82, 552 N.W2d 892(Ct. App. 1996), (6) Fees. Fees siiitient to cover the councd’costs, includ
95-3120 ing costs of administration, shall be collected undégs.27 (3)

When a hospitab violation of the federal Emgency Medical Teatment and
Active Labor Act for failure to provide treatment results from a negligent medical a((fi‘m)-
or adecision made in rendering care, the Fund has an obligation to provide exces{7) NOTICE OF RECOMMENDATION. The council shall notify the

coverage.When the hospitad’violation results from an economic decision, the fun S s ; .
hasno duty to provide coverage. BurksSt. Joseph Hospit&227 Ws. 2d 81, 596 Lifectedhealth care providein writing, of its recommendations

N.W.2d 391 (1999),97-0466 to the commissionethe board of governors or a private insurer

A medical malpractice plaintifs required to name the fund as a party but may dgngdeunder sub(5). The notice shall inform the health care-pro
soafter the period prescribed$n893.55 has passed so long as the health care-provid d h he heal .h id bmi .
ers are sued before the statute of limitations has run. AndeiSank/Prairie Memo  VIder that the health care provider may submit written comments

rial Hospital, 2000 W1 App 10835 Wis. 2d 249612 N.W2d 369 99-2052 on the councik recommendations to the commissiottez board

The requirement in sub. (5) (b) that the primary insurer provide the fund an agg governors or the private insurer within a reasonable period of
quatedefense does not require that the insarattorneys must assumeatorney— . i . ;
client relationship with the fundPatients Compensation FundPhysicians Insur ~ tIme specified in the notice.
anceCo. of Wsconsin, 2000 WI App 24839 Ws. 2d 360620 N.W2d 457 (8) PaTIENT RECORDS. The council may obtain any informa
Unders. 895.045 (1), the liability of each person found to be less than 51% causHi§ relating to any claim it reviews under tisisction that is in the
negligentis limited to the percentage of the total causal negligence attributed to tp@issessiomf the commissioner or the board of governors. The

person. Thuisurersof doctots less than 51% causally negligent can be liable fi i i i i
no more than their insureds. Estate of Capistrafreedtert Memorial Lutheran ®ouncil shall keep patient health care records confidential as

Hospital, Inc. 2003 W1 App 213267 Wis. 2d 455671 N.W2d 400 03-0014 requiredby s.146.82
_ ) - ) (9) ImmuniTy. Members of the council and persons consulting
655.275 Injured patients and families compensation with the councilunder sub(5) (b)are immune from civil liability

fund peer review council. (1) DeriniTiON. In this section, for acts or omissions while performing their dutiesler this sec
“council” means thénjured patients and families compensatiotion.
fund peer review council. (10) MEMBERS’ AND CONSULTANTS' EXPENSES. Notwithstand

(2) AppoINTMENT. The board of governors shall appoint théng s.15.09 (6) any person serving on the council and any person
memberf the council. Sectioh5.09 except s15.09 (4)and(8),  consultingwith the council under sufb) (b) shall be paidt a rate
doesnot apply tahe council. The board of governors shall desigstablishedy the commissioner by rule.
natethe chairperson, vice chairperson and secretary of the coundilistory: 1985 a. 3401989 a. 1871991 a. 214315 1999 a. 92003 a. 11, 2007
andthe terms to be served by council members. The council s
consist of 5 persons, not more than 3 of whom are physicians wh
areactivelyengaged in the practice of medicine in this state. The

c)ross Refeence: See also dns 17.285and17.3Q Wis. adm. code.

chairpersorshall be a physician and shall serveaasx oficio SUBCHAPTERVI
nonvotingmember of the medical examining board.
(3) MEeeTINGs. The council shall meet at the caflthe chair MEDIATION SYSTEM

personof the board of governors or the chairperson of the council.
The council shall meet at tHecation determined by the person655.42 Establishment of mediation system. (1) Lecis
calling the meeting. LATIVE INTENT. The legislature intends that the mediation system
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providethe persons under suB) with an informal, inexpensive Nothingin the languagef either s. 655.44 or 655.445 precluded the application

- f ; ; [P of s. 655.44 to a mediation request filed under s. 655.445 when an action was filed
andexpedient means for resolving disputes without litigation a@@t became a nullity due to failure to complete serviceung v Aurora Medical

intendsthat the director of state courts administer the mediati@@anter,2004 Wi App 71272 Ws. 2d 300679 N.W2d 549 03-0224

systemaccordingly Delivery of a mediation request by regular mail is not determinative of the validity

. of the request. Geisel @dulio,807 F Supp. 50q1992).
(2) MEeDIATION sYsSTEM. The director of state courts shall” tjuret0 name the patient compensation fund in a mediation request did not

establisha mediation system complying with this subchapter netempithe fund from the tolling of the statute of limitations under §. Geisel
laterthan September 1986. The mediation system shall consigt ©dulio,807 F Supp. 50q1992).

of mediation panels that assist in the resolutiondisputes o : P .
- ; - . . ' 655.445 Request for mediation in conjunction with
regardingmedical malpractice, betweg@atients, their represen court action.q (1) COMMENCING ACTION, RéQUESTAND FEE.

taﬂyes,.spouses, parents or children and health care prov'deréeginningSeptember 1, 1986, any person listed 665.007hav

istory: 1985 a. 3401989 a. 18%.28. . ; L . - .
ing a claim or a derivative claim under this chapter for bodily

| injury or death because of a tort or breach of contract based-on pro

fessionalservices rendereat that should have been rendered by

'ahealth care provider shall, within 15 days after the date of filing

anaction in court, file a request for mediation. The request shall

be prepared and delivered in person or sent by registeredanail

thedirector of state courts, in the form and manner requineier

(1) REQUESTAND FEE. Beginning September 1, 1986, any persopt 655.44 (2)and(3), together with a notice that a court action has

listed in 5655.007having a claim or a derivativéaim under this Peencommenced and the fee undess.54shall be paid.
chapterfor bodily injury or death because of a tort or breach of (2) SCHEDULING. All time periods under $02.10 (3)are
contractbased on professional services rendered or that shoi@tied on the date of filing the court action. The tiperiods
havebeen rendered by a health care provider may file a request'@paintolled until the expiration of the mediation period unsler
mediationand shall pay the fee unde6§5.54 655.465(7).

(2) ConTeNTOF REQUEST. Therequest for mediation shall be . (3) No COURT PROCEEDINGSBEFORE MEDIATION.  For actions
in writing and shall include all of the following information: I”'e(lj undfer sub(1), ”?l dclis?_overy n;ay be made gndhn?dmaltflpthe
: - rial conference oscheduling conference may be held until the
sta(tEZZ)fTrgiigfgggng hame and ciyillage or town, county and expirationof the mediation period under&55.465 (7)
: ) History: 1985 a. 3401989 a. 18%.28; Sup. Ct. OrdeNo. 95-04 191 Ws. 2d
(b) The name of the patient. xxi (1995).

: e 15-day time limit for filing a request for mediation after commencemient
(c) The name and address of the health care provider a”e&%&taction isdirectory rather than mandatorizby v Kozarek,153 Ws. 2d 75450

to have been negligent in treating the patient. N.W.2d 249(1990).

P ; ; ; ailing is not the equivalent of filing. Mailing is to send postal mattéling
(d) The condition or disease for which the health care prowdﬁ&gilsdelivery to the intended recipient. Htofn v Rankin, 2002 WRApp 189,256

was treating the patient when the alleged negligence ocamced wis. 2d 678 649 N.W2d 350 01-3202
the dates of treatment. Nothing in the language of either s. 655.44 or 655.445 precluded the application
. . L @f of s. 655.44 to a mediation request filed under s. 655.445 when an action was filed
(e) A brief description of the injurglleged to have been causetut became a nullity due to failure to complete serviceuny v Aurora Medical
by the health care provid’srneg"gence' Center,2004 WI App 71272 Ws. 2d 300679 N.W2d 549 03-0224

(3) DELIVERY ORREGISTEREDMAIL. The request for mediation g55 45 Reports to licensing bodies. (1) For the quarter
shallbe delivered in person or sent by registered mail to thed"%%ginningon July 1, 1986, and for each quarter thereafter
tor of state courts. _ ~ directorof state courts shall file reports complyiwgth sub.(2)

(4) STATUTE OFLIMITATIONS. Any applicable statute of limia with the medical examiningoard, the physical therapistilaf
tionsis tolled onthe date the director of state courts receives tlaged credentialing board, the podiatristdilafted credentialing
requestor mediation if delivered in person or on the date of maiboard, the board of nursing and the department, respectively
ing if sent by registered mail. The statute remains tolled until 38gardinghealth care providers licensed thg respective bodies.
daysafter the last day of the mediation period undéb5.465 (7) (1m) Forthe quarter beginning on July 1, 1995, and for each

(5) NOCOURTACTION COMMENCEDBEFOREMEDIATION. EXcept quarterthereafter the director of state courts shall file reports
as provided in $655.445 no court action may be commenceadomplyingwith sub.(2) with the dietitians difiated credentialing
unlessa request for mediatidmas been filed under this section anthoardregarding health care providers certified by the dietitians
until the expiration of the mediation period unde®%5.465(7).  affiliated credentialing board.

(6) NOTICE OF COURT ACTION TO DIRECTOR OF STATE COURTS. (2) The reports under subd.) and(1m) shall set forth all of
A claimant who files a request for mediation under this section aheé following:

who commences a court action afthe expiration of the medi  (a) The names of all healttareproviders who are named as
ation period under s655.465 (7)shall send notice of theourt  defendantsn court actions of which the director of state courts
actionby 1st class mail to the director of state courts. receivesnotice under $55.44 (6)or655.445 (1)during the quar
History: 1985 a. 3401989 a. 18%.28. ter.
A request for mediation of a claim naming only one doctor did not toll the statute . . .
oflimitgtions applicable to claims agairuklcto?s no%/named in the mediation request.  (0) Whether any court action of which the director of state
Dipple v. Wisconsin Patients Compensation Futll Ws. 2d 854468 N.w2d 789  courtsreceived notice under 855.44 (6)or 655.445 (1)was dis
(Ct. App. 1991). posedof by settlement, compromisgtjpulation agreement, dis

Whena care provider was deceased, it waficeft to name the deceased pro ,..: ; ;
vider in the mediatiomequest rather than a legal entitych as the estate or the-pro missal default or judgment during the quarter and the amount of

vider'sinsurer In that case, the tolling of the statute of limitations under sub. (4) ifie settlement or award to the claimant, if atythe extent the
effectiveagainst an insurer and thésabnsin Patients Compensation Fund. Failurgjirectorof state courts has any of the information under this para
to name the fund as a party to an action brought against the insurer within the 30— h

periodunder sub. (4) barred the claim agathstfund. Geiger.\W\isconsin Health _p .

CareLiability Insurance Plan196 Ws. 2d 474538 N.W2d 830(Ct. App. 1995), History: 1985 a. 3401989 a. 18%.28; 1993 a. 107443 1997 a. 75175

95-0692

Thelimitation periods under s. 893.55 (1) (a) and (b) are both tolled by the fili®55.455 Notice to health care providers and fund. The
of a request for mediation under sub. (4). LandBhysicians Insurance Company ; ; ot
of Wis. Inc., 2001 WI 86245 Ws. 2d 1 628 N.W2d 893 00~0330 directorof state courts shaderve notice of a request for mediation
Sub.(5) does not mandate dismissal for filing an action before the expiration of tiponall health care providers named in the request, at the respec
Statuttor%'medl(?tlon ltJ,e;Igdd- \tNhen a mamans to ,C?mply W;,th SU% 5), Etrhe gltfctt“t tive addresses provided in the request, and upon the fund, by regis
courtretains discretio etermine the appropriate sanction. caskroedter H ithi H R
Memorial Lutheran Hospital, 2002 W1 8254 Ws. 2d 367 646 N.wzd 381 teredmail within 7 days after the director of state courts receives

00-3056 therequest if delivered in person or within 10 days after the date

655.43 Mediation requirement.  The claimant and al

respondenteaamed in a request for mediation filed undé5&.44

or 655.445shall participate in mediation under this subchapte
History: 1985 a. 340

655.44 Request for mediation prior to court  action.
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of mailing of the request to the director of state courts if sent iythin the scope of the mediateperformance of his or her pew
registeredmail. ersand duties under this subchapter
History: 1985 a. 3401989 a. 18%.28; 2001 a. 65 (b) Itis presumed that every act or omission under(@pis

o . . agood faith act or omission. This presumption may be overcome
655.465 Mediation panels; mediation period. (1) MEDI- oy by clear and convincing evidence.

ATION PANEL FORDISPUTE. The director of state courts shall appoint (7) MEDIATION PERIOD. The period for mediation shall expire

themembers of a mediation panel under ¢dpand send notice 90 days after the director of state courts receives a request for

to the claimant and all respondents by registered rifé notice q jiationif delivered in person or within 93 days after the date
shallinform the claimant anelll respondents of the names of they¢

inted to th diati | and the d . k) ailing of the request to the director of state courts if sent by
personsappointed to the mediation panel and the date, time a\’n‘-:‘g;teredﬂail, or within a longer period agreed to by the claimant
placeof the mediation session. The director of state conatg

andall respondents and specified by them in writing for purposes

changethe datetime or place of the mediation session as nec lving Ss655.44 (4and(5) and655.445 (3
saryto accommodate the parties, subject to the requirement ?ﬁfﬁgﬁ’ry" 1885 a 3451989( a?alss,(zg; 1989 a. 3591993( a'_) 107

the mediation session be held before the expiration of the medh claimants failure to participate in mediation within the 90-day period under sub.
ation period under sul:(Y). (7) does not require dismissal. The court may determmappropriate sanction.
.. Schulzv. Nienhuis, 152 Ws. 2d 434448 N.W2d 655(1989).
(2) APPOINTMENTOF MEDIATORS. Each mediation panel shall i 4 party wishes to reschedule a mediation session for a time outside the 90-day

consistof the following members appointed by the director oftatutoryperiod, the party must obtain a written agreement to do so. If a respondent
statecourts: requests rescheduling without providing a mutually agreed upon date within the 90
' i . i daysandno written agreement is obtained, the mediation period does not terminate
(a) One public member who is neither an attorney rwgadth  until the rescheduled mediation session is completed. SeacRiistsicians Ins, Co.

careprovider and who is selected framlist of public member 19@2)/\{;1513]530?16;?riitigfﬁzsviffﬁz(ig ggr?t;dlgggt)e.r sub. (7) is not a jurisdictional pre
mediators prepared every 2 years, omore frequently upon requisitefor maintenance of a medical malpractice suit. BertorelBt.vJosepls’

requestof the director of state courts, by the governoiifa@ny Hospitalof Marshfield,685 F Supp. 193W. D. Ws. 1988).
personresigns or is unable to serve as a public member mediator N S ) _
from a list of alternates prepared by the director of state court§55.54 Filing fee. Requests for mediation filed with the direc

b) One attorney who is licensed to practice law in this stat@f Of state courts are subject to a filing fee daf $The filing fee
() y P s%allbe paid into the mediation fund unde655.68

(c) One health care provider as follows: History: 1985 a, 3401989 a. 18%. 28,

1. Except aprovided in subdst. and5., if all respondents
namedin the request for mediation are physicians, a physicig85.58 Mediation procedure. (1) No REcorp. Mediation
who is licensed to practice in this state and who is selected frahnall be conducted without a stenographic record or any other
a list prepared by a statewideganization of physicians desig transcript.
natedby the director of state courts. (2) No EXAMS, SUBPOENASOATHS. No physical examinations

2. Except as provided in subdé. and5., if none of the or production of records may be ordered, no witnesses may be
respondentsamed in theequest for mediation is a physician, asubpoenaedand no oaths may be administered in mediation,
healthcare provider who is licenséd practice in this state in the whetherby a mediation panel or member thereof or as a result of
same health caffeeld as the respondent and who is selected froapplicationto a court by any person.
alist prepared by the department or the examining boardilor af  (3) No EXPERTWITNESSESPANEL CONSULTANTSPERMITTED. ()
ated credentialing board that regulates healdne providers in Exceptas provided in patb), no expert witnesses, opinions or
thathealth care field. reportsmay be submitted or otherwise used in mediation.

3. Except as provided in subdk.and5., if more than one  (b) The mediation panel or any member thereof may consult
respondents named in theequest for mediation at least one ofyith any expert, and upon authorization of the director of state
whomis a physician and at least one of whom is not, a heatth courtsmay compensate thexpert from the appropriation under
provider who is licensed to practice ithis state and who is s.20.680 (2) (qm)
selectedrom the list under subd.. or 2., as determined by the (4) PATIENT RECORDSCONFIDENTIAL EXCEPT TO PARTIES. All

directorof state courts. patienthealth care records in the possession of a mediatioel

4. If the director of state courts determines that a list undsiiallbe kept confidential by all members of the mediation panel
subd.l.or2.is inadequate to pernitte selection of an appropriateand all other persons participating in mediation. Every person
health care providera health care provider who is licensed tparticipatingin mediation shall make available to one another and
practicein this state and whis selected from an additional list pre all members of the mediation panel all patient health care records
paredby the director of state courts. of the patient named in the request for mediation thamh dne per

5. If the director of state courts determines that lists und&pn’spossession.
subds.l. or 2. and4. are inadequate to permit the selection of an (5) CouNseL PERMITTED. Any personparticipating in medi
appropriate health care provider for a particular dispute, a headtlon may be represented by counsel authoripeact for his or
careprovider who is licensed to practicethis state and who is herrespective client.
selectedby the director of state courts. History: 1985 a. 3401989 a. 18%.28.

(3) FiLLING vacancies. If a person appointed toraediation . L
panelunder sub(l) resigns from or is unable to serve on the me 55.61 Funding. (1) The mediation fund created under s.

ation panel, the director of state courts shall appoint a replacen) -6ashall be financed from feehiaged to health care provid
selectedn the same manner as the predecessor appointee efs. The director of state courts shall, by February 1 annually
" . determinethe revenues needed for the operatibthe mediation

_(4) ConFrLicT oF INTEREST. NO person may serve on a medisystemduring the succeeding fiscal yesnd inform the board of
ation panel if the person has a professional or personal interesgiyernorsof that amount. The director of state courts shall also
the dispute. inform the board of governorsf the number of requests for medi

(5) CompensaTioN. Each mediator shall be compensatedtion involving each type of health care provider set out in s.
$150plus actual and necessary expenses for dagtof medi  655.002for the most recent fiscal year for which statistice
ationconducted. Compensation and expenses shall be paifl outvailable. The board of governors shall, by rule, set fees taehar
the appropriation under 20.680 (2) (gmupon such authoriza healthcare providers at a levslificient to provide the necessary
tions as the director of state courts may prescribe. revenue.

(6) IMMUNITY AND PRESUMPTIONOF GOODFAITH. (a) A media (Im) Notwithstandingsub.(1), the board of governors may
tor is immune from civil liability for any good faith act or omissiorexemptany type of health caggovider set out in £55.002from
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paymentof the annual fee based on a low number of requests for(3) Fees. The mediation fund is financed from fees generated

mediationinvolving that type of health care provider

(2) Theannual fees under suli) shall be collected in marn
ner prescribed by rule of the commissiondrhe commissioner
shall pay all money collected under silh) into the mediation
fund created under $55.68

History: 1985 a. 3401989 a. 1871991 a. 214
Cross Refeence: See also 9ns 17.01 Wis. adm. code.

SUBCHAPTERVII
MEDIATION FUND

underss.655.54and655.61

(4) ACCOUNTING AND FINANCIAL REPORTS. (&) Any person
authorizedo receivedeposits, withdraw moneys, issue vouchers
or otherwise disburse mediation fund moneys shall pbktriket
fidelity bond in an amount reasonablyfgtiént to protect medi
ationfund assets. The cost of thend shall be paid from the medi
ation fund.

(b) The state investment board shall invest money held in the
mediation fund in short-term, fixed-return, interest-bearing
investments.All income derived fronthese investments returns
to the mediation fund.

(c) On or before March 1 annualihe director of state courts

655.68 Mediation fund. (1) CReATION. There is created a sha||submit areport on the operation of the mediation system and
mediation fund to pay thadministrative expenses of the medion the status of the mediation fund to the chief clerk of each house

ation system created under subbth.
(2) ADMINISTRATION AND OPERATION. Management of the
mediationfund is vested with the director of state courts.

of the legislature, for distributioto the appropriate standing com
mitteesunder s13.172 (3)
History: 1985 a. 3401987 a. 1861989 a. 18%.28; 1991 a. 214
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